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RESPONSE UNDER 37 C.F.R. § 1.111 



Mail Stop Non-Fee Amendment 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



Dear Sir: 



In response to the March 3, 2004, office action, reconsideration of the 



outstanding office action is respectfully requested 



Initially, applicants would like to thank Examiner Wax for the courtesy 
extended to applicants' undersigned representative during the telephone conferences of 
February 1 8 and March 12, 2004. The substance of the first interview is summarized in the 
outstanding office action. The substance of the second interview is summarized below. 



The rejection of claims 7-9 and 38-45 under 35 U.S.C. § 102(b) as anticipated 
by Charkowski et al., "The Pseudomonas syringae pv. tomato HrpW Protein Has Domains 
Similar to Harpins and Pectate Lyases and Can Elicit the Plant Hypersensitive Response and 
Bind to Pectate," J. Bacteriol. 180(19):521 1-5217 (1998) ("Charkowski") is respectfully 



traversed. 



Charkowski relates to the hypersensitive response elicitor protein HrpW. 



Charkowski presents an analysis of the structure of the HrpW protein and compares features 
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of this protein to features of other hypersensitive response elicitor proteins, such as the HrpZ 
protein of Pseudomonas syringae. Charkowski, however, fails to teach or suggest an isolated 
protein or polypeptide as claimed. As evidence that HrpW is distinct of HopPto A and 
HopPtoA2, applicants note the previously submitted alignment between hrpW and hopPtoA 
(showing -48% identity) which was attached as Exhibit C to the response filed April 17, 
2003. 

The physical map of the DNA region around hrpW 'm Pseudomonas syringae 
pv. tomato is shown in Figure 1 A of Charkowski to contain several putative open reading 
frames. All of these regions, designated as regions II, IV, and VI in Figure 1 A of 
Charkowski, were identified solely by the presence of a putative a 54 promoter. Charkowski 
does not report the sequence of any of these regions, let alone identify encoded proteins in 
isolated form. It appears that Charkowski was cited by the U.S. Patent and Trademark Office 
("PTO") because region VI as shown in Figure 1 A of Charkowski corresponds to a portion of 
open reading frame 5 of Figure 3 in the present application, which encodes HopPtoA (SEQ 
ID NO: 7). However, as noted above, Charkowski does not identify the nucleotide sequence 
of region VI let alone the encoded protein in isolated form. 

The alignment provided by the PTO actually compares SEQ ID NO: 7 of the 
present invention to SEQ ID NO: 66 of the present invention. (This alignment corresponds 
with the alignment supplied as an attachment to the December 4, 2002, response to the 
restriction requirement.) Charkowski fails to identify either of these proteins or their 
encoding nucleic acids. 

For these reasons, the rejection of claims 7-9 and 38-45 as anticipated by 
Charkowski is improper and should be withdrawn. 

In view of all of the foregoing, applicants submit that this case is in condition 
for allowance and such allowance is earnestly solicited. 

Respectfully submitted, 



Date: March 2004 




Edwin V. Merkel 
Registration No. 40,087 



NIXON PEABODY LLP 
Clinton Square, P.O. Box 31051 
Rochester, New York 14603-1051 
Telephone: (585)263-1128 
Facsimile: (585) 263-1600 
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